MCODEL OPEN MARKET TRADI NG RULE FOR QZONE SMOG PRECURSORS

| . Purpose

To establish a process whereby sources nmay generate and
use discrete em ssion reductions for conpliance with VOC
and NOx requirenents in the Act while conplying with al

ot her applicabl e requirenments of the Act.

1. Definitions

Terns not defined in this part shall have the neaning
given in the Act and EPA regul ati ons (40 CFR) [or State
citations] .

Act neans the Cean Air Act as anended in 1990.

Activity level neans the amount of activity at a source
measured in ternms of production, use, raw nmaterials

i nput, vehicle mles traveled, or other simlar units
that have a direct correlation with the econom c out put
of the source and is not affected by changes in the

em ssions rate (i.e., mass per unit of activity).

Actual em ssions rate nmeans the actual rate of em ssions
of a pollutant froma source. Actual em ssions as of a
particul ar date shall equal the average rate, in mass per
unit of time or nmass per unit of activity, at which the

unit actually emtted the pollutant during a two-year



period which precedes the particular date and which is
representative of normal source operation at a particul ar
time. A different tine period nay be used if that is
nore representative of normal source operation. Actua
em ssions shall be calculated using the unit's actual
operating hours, production rates, types of materials
processed, stored, or conbusted during the selected tine
peri od.

Al | owabl e em ssion rate neans any em ssion limt
applicable to a particular source including all Federa
and State requirenents for the control of tropospheric
ozone and the requirenents of Title IV of the Act,
including but not limted to, all requirenents in a SIP,
the inventories contained in any attai nnment strategy,

mai nt enance denonstration or ROP plan for any NAAQS as
wel | as source-specific or source-category-specific
permts.

Alternative em ssion limtation neans any emssion limt
that applies to a specific source that is |ess stringent
than the Iimt contained in the SIP approved by the

[ State authority] generally for simlar sources.
Applicabl e em ssions inventory neans the em ssion

inventory that forns the basis for an attai nment



denonstration or strategy, a ROP plan, or maintenance
plan submtted to or acted on by USEPA

Applicabl e i nmplementation plan or applicable SIP neans
the portion (or portions) of the SIP or nost recent
revision thereof, which has been approved under section
110 of the Act, or pronul gated under section 110(c) of
the Act (Federal inplenentation plan), or promul gated or
approved pursuant to regul ati ons promul gated under
section 301(d) of the Act and which inplenents the

rel evant requirenments of the Act.

Area source neans those snall or diverse stationary
source that are not required to be, and are not
individually included in a stationary source em Sssions
inventory. The term area sources include em ssions
related to consuner and conmercial products.

Attai nnent area nmeans any area of the country designated
or redesignated by EPA at 40 CFR part 81 in accordance
wi th section 107(d) of the Act as unclassifiable or
better than the national anmbient air quality standards
for ozone [or State may cite its regulations, or list its
areas] .

Attai nment denonstration neans the State rul es that

conply with the requirenment in section 172(c)(1),
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182(b) (1), or 182(c)(2) of the Act to denonstrate that
the specific em ssion reductions included in the SIP are
sufficient to attain the ozone NAAQS by the date
applicable to the area [or State citation of their plan]
Basel i ne em ssion rate nmeans a generating source's actua
em ssions rate or allowabl e em ssions rate considering
all applicable State and Federal regulations.

Best avail able control technology (BACT) is as defined in
40 CFR part 51.166(b)(12) [State may add the cite to its
rules if they are USEPA-approved]

Conformty purposes neans any reductions required to
comply with the conformty requirenments contained in 40
CFR part 51, subparts T and W and part 93, subparts A
and B.

Conti ngency neasure neans any em ssion control neasure
that is adopted into the SIP which shall be inplenented
whenever there is a failure to nmeet the ROP requirenent
in section 185 of the Act or a failure to attain a NAAQS
as projected in an approved attai nment denonstration.
Curtail ment neans a tenporary or partial reduction in
activity level (e.g., hours of operation and process
rate). For purposes of this rule, curtailnment shall not
include a reduction in activity levels for a nobile
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source that occurs as a result of an activity reduction
plan that is the subject of a USEPA em ssions
guantification protocol.

Di screte em ssion reducti on (DER) nmeans an em Ssion
reduction generated over a discrete period of tinme, and
nmeasured in weight (e.g., tons).

Em ssions cap neans an emssions limt that is neasured
as mass em ssions per unit of tine.

Em ssions unit neans any part of a source that emts or
woul d have the potential to emit VOC or NOX.

Fuel s and fuel delivery system for nobile sources, neans
fuels intended for use in nobile sources and the

di stribution systens associated with those fuels
including, but not limted to, pipelines, tanker trucks,
storage tanks, and di spenser punps.

Generat or source neans any source that generates a DER
Generation period neans the period of tine over which a
DER i s generat ed.

Lowest achi evable em ssions rate (LAER) neans the control
t echnol ogy defined at 40 CFR 51.165(a) (1) (xiii) [or State
may insert citation to its rules]

Mai nt enance area nmeans any area With a mai ntenance pl an



approved under section 175 of the Act [or State nmay
insert the list of its areas]

Mai nt enance plan neans a revision to the applicable SIP,
nmeeting the requirenents of section 175A of the Act.
Mobi | e source neans any vehicle or engine used for on-

hi ghway or nonroad purposes, the nobile-source rel ated
fuels and/or fuel delivery systenms used by those vehicles
or engines. For the purpose of this definition, nonroad
vehi cl es and engi nes include those used in marine

vessel s, | oconotives, and airplanes, as well as those
described in the definition of nonroad contained in the
Act .

Model i ng domai n neans a geographic area covered by an air
qual ity nodel used to support an attai nnent or

mai nt enance denonstration. Specifications for existing
nodel i ng domai ns are avail abl e through the USEPA' s
Technol ogy Transfer Network (TTN).

National ambient air quality standards (NAAQS) neans the
standards set by EPA at 40 CFR part 50 under section 109
of the Act.

New Source Review (NSR) neans the permtting requirenents
for major new and nodified sources contained in Parts C

and Dof Title | of the Act and in 40 CFR parts 51. 165,
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51.166 and part 52.21. [State may add citations to SIP
rules if they are USEPA- approved]

Nonat t ai nnent area neans any area designated at 40 CFR
part 81 in accordance with section 107(d) of the Act as
nonattai nment for ozone.

Nor mal source operation nmeans the average actual activity
rate of a source necessary for determning the actua
emssions rate for the two years prior to the date
necessary for determ ning actual em ssions, unless sone
other time period is nore representative of the operation
of the source. A source may use either the sinple
arithnetic nean (sum of em ssions for 12 nonths divi ded
by 12) or the nean plus one standard deviation if
sufficient data are available to determ ne the nornal
source operation for the shorter tine period.

NOx means oxi des of nitrogen, including nitric oxide (NO
and ni trogen dioxide (NO ,) and not including, for purposes
of this rule, nitrous oxide (N ,0.

Operator neans the individual who is in control of or in
charge of a source while it is in operation. For al
requirenments of this section, the operator is considered
to be an agent of the owner.

Owner neans a person who clains | awful possession of a
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source by virtue of legal title or equitable interest
therein which entitles himto such possession.

Ozone season neans the portion of year when ozone
nmonitoring is required to occur in a specific geographic
area as defined in 40 CFR part 58 appendi x D.

Person means an individual, corporation, partnershinp,
associ ation, State, nunicipality, firm politica

subdi vision of a State, and any agency, department, or
instrunmentality of the United States and any offi cer,
agent, or enpl oyee thereof.

Protocol neans a replicable and workable nethod to
estimte the mass of em ssions reductions, or the anount
of DER s needed for conpliance, that neets USEPA s
approval criteria.

Quantifiable nmeans that the quantity of em ssion
reductions can be neasured or estimated by accurate and
replicabl e techniques. These techni ques shall be at

| east as accurate and replicable as the techni ques
accepted by the USEPA for SIP purposes, where accepted

t echni ques exi st.

Rat e of progress (ROP) plan neans a SIP providing for the

incremental em ssion reductions required by section

182(b) (1) and 182(c)(2)(B) of the Act [or State may



insert the cite for its plans]

Shut down nmeans the pernanent cessation of the activity
that results in emssions at all or part of a source.

For purposes of this rule, scrappage of nobile sources is
not considered a shutdown.

Sour ce nmeans any nobile, area, or stationary source.
State nmeans State, |ocal governnent, or Indian-governing
body.

State i nplenmentation plan (SIP) neans a plan devel oped by
an aut hori zed governi ng body, including a State, | ocal
governnent, and | ndi an-governi ng body, as required under
Titles | and Il of the Act, and approved by the USEPA.
Stationary source neans any building, structure, facility
or installation which emits or may emt any air pollutant
subj ect to regul ation under the Act. Buil ding,

structure, facility or installation includes all

pol lutant emtting activities that are |ocated on one or
nore contiguous or adjacent properties, and are under the
common control of the sanme person (or persons under
common control).

Sur pl us em ssion reduction neans, in general, any

em ssion reduction that is not otherw se required of a

source. Any em ssion reduction that conplies with
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sections IV(A) and IV(B) is considered surplus for

pur poses of this rule.

Use period neans the period of time over which the user
source applies the DER s to an applicabl e em ssion
reduction requirenent.

USEPA neans the United States Environnental Protection
Agency.

User source means any source that seeks to use DER s to
conmply with an applicable em ssion reduction requirenent.
Vol atil e organi c conmpounds (VOC) neans all em ssions
included at 40 CFR part 51.100(s) as neasured by a USEPA
test nmethod [or State may insert citation to its
definition] .

[1l. General Rules for Generation and Use

(A) Ceneral Rule. Except as provided under section

| V(B), any source nay generate a DER by reducing

em ssions, in the anmount determ ned under section |IV(A).
DER generators must ensure that DER s, are real, properly
quantified, and surplus.

(B) &overnnental Approvals . No prior Federal, State, or

| ocal governnmental approval is necessary for the use of
DER s, except for DER s that are used for NSR offsets, in

whi ch case State approval pursuant to an approved NSR
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rule is required.

(C Market participation . Any person may, at any tine,

transfer, buy, sell, trade, or otherw se convey DER s to
anot her person in any manner in accordance with the |aws
of [State].

(D) Tinme of Use. DER s may be used any tine after the

State has received the Notice and Certification of
Ceneration pursuant to section IV(CO).

(E) Limted Authorization to Emt . A DER created under

this rule is alimted authorization to emt NOx and/or
VOC in accordance with the provisions of this rule and
the Act as well as regul ations pronmul gated thereunder. A
DER does not constitute a property right. Nothing in
this rule shall be construed to limt the authority of
the [State authority ] or the United States to term nate
or limt such authorization.

| V. DER Ceneration

(A) Conputation of DER s

(1) Ceneral Rule. The amount of DER s shall be the

di f ference between--
(a) The amount of VOC or NOx em ssions that woul d
have been emtted during the generation period based on

actual activity levels during that period and the | ower
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of (i) the |l owest applicable allowable em ssions rate, or
(ii) the actual em ssions rate based on normal source
operation, and

(b) The anmpunt of actual em ssions during the
generation period based on actual activity |evels during
t hat peri od.

(2) [States may delete this paragraph at their

di scretion] Areas with Approved Attainnment Denonstrations

or Maintenance Plans . In an area with a USEPA-approved

attai nment denonstration or mai ntenance plan, the anount
of DER s shall be the difference between--

(a) The amount of VOC or NOx em ssions that woul d
have been emtted during the generation period based on
actual activity levels during that period and the | owest
appl i cabl e al |l owabl e em ssions rate, and

(b) The amount of em ssions during the generation
period based on actual activity levels during that
peri od.

(3) Sources Subject to Em ssions Caps

(a) For purposes of subsection [s] (1) [and (2)] of
this section, the term"all owabl e em ssions rate"
i ncl udes a source’s all owabl e anbunt of total em ssions

for the generation period, as may be specified in that
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source’s Federally enforceabl e operating permt, in the
SIP, or included with respect to that source in the
attai nment denonstration or mai ntenance plan (or the
em ssions inventory that fornms the basis for such
denmonstration or plan).

(b) For sources subject to this subsection, if the
generation period differs fromthe period of the
em ssions cap, the allowable em ssions rate for the
generation period shall be adjusted to reflect the
proportion of the generation period to the period of the
em ssi ons cap.

(c) Anounts determ ned under subsection [s] (1) [and
(2)] of this section, nust be adjusted to the extent
necessary to exclude em ssion reductions resulting from
shutdowns or curtail nents.

(5) Sources Subject to Miultiple Em ssions

Limtations. |If a source is subject to multiple
em ssions limtations, the anount of DER s shall be
determ ned by reference to the emissions |imtation that
results in the | east amount of DER s.

(6) Protocols. The anpbunt of DER s nust be
cal cul ated using quantification protocols that neet the

requirenents of section VIII
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(B) Limtations on Generation . A DER shall not be forned

by em ssions reductions of activities or source
categories identified in this subsection:

(1) Shut downs;

(2) Curtail ments;

(3) Modification or discontinuation of any activity
that is otherwise in violation of any Federal, State or
| ocal |aw,

(4) Emi ssions reductions required to conply with any
provi sion under the Act for control of tropospheric ozone
and Title IV of the Act, including but not limted to--

(a) Adm nistrative orders issued pursuant to
enf orcenent acti ons.

(b) Any provision of a Federal inplenentation plan.

(c) Requirenents for ROP or attainment of the ozone
NAAQS.

(5) Em ssion reductions of hazardous air pollutants,
as defined in section 112 of the Act, from application of
a standard promul gated under section 112 of the Act.

(6) Reductions credited or used under any ot her
em ssions tradi ng program including any nobil e source
aver agi ng, banking, and trading program

(7) Em ssion reductions occurring at a source which
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received an alternative emission limtation to neet a
State RACT requirenment, except to the extent that the

em ssions are reduced below the |l evel that woul d have
been required had the alternative em ssion limtation not
been i ssued.

(8) Emi ssion reductions generated prior to the start
of the ozone season in 1995.

(9) Any source subject to a RACT limt pursuant to
the Act, but with respect to which the State has not
determned the RACT |imt, until the State determ nes
RACT through a permit or SIP approval action.

(C Notice and Certification of CGeneration

(1) Ceneral Rule. The owner or operator of a
generator source shall provide a Notice and Certification
of Generation to [State authority]:

(a) no later than 90 days after the DER generation
activity was conpl et ed,

(b) one year after the first day of the generation
period (and at |east annually thereafter), or

(c) prior to the first day of the use period,
whi chever is sooner.

The Notice and Certification of Generation shall be

publicly avail abl e pursuant to section VII(B).
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(2) Required Information . The Notice and

Certification of Generation shall include the follow ng
information, submtted on [State form ]

(a) For stationary source reductions, identifying
i nformation, including--

(i) The nanme and address of the generator, and

(1i) The nanme of the owner and/or operator of the
gener at or source.

(b) For nobile sources rel ated reductions,
identifying information as required in the applicable
USEPA approved protocol or described i n USEPA gui dance on
pr ot ocol s.

(c) The generation period and the uni que seri al
nunbers assigned by the [State authority] to each ton of
DER' s.

(d) A brief description of the generation activity.

(e) The amobunt of DER s generated during the ozone
season and the anmount of DER s generated during other
parts of the year.

(f) The protocols that were used to cal cul ate and
docunent the DER s

(g) Information on all the generator source's

appl i cabl e al | owabl e em ssion rates.
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(h) A statenent that the reductions were cal cul at ed
in accordance with section [V(A).

(i) A statenent that the DER s were not generated in
whole or in part fromactions prohibited pursuant to
section 1V(B).

(j) For each source subject to reporting toxic
chem cal releases for the Cormunity Ri ght-to-Know
provi sions under 40 CFR part 372, the estimated anount of
hazardous air pollutants, as defined below, emtted to
the air as the result of the generation of the DER

(i) A pollutant shall be reported under this
paragraph, only if it is listed both in 40 CFR 372. 65 and
section 112(b) of the Act, and a chem cal which the
source is reporting or expects to report under 40 CFR
part 372 for the cal endar year in which the DER was
gener at ed.

(ii) The requirenents in 40 CFR 373.30(b) shall be
foll owed for the notice.

(ii1) The exenptions listed in 40 CFR 372.38 for
determ ning the anount of release to be reported under 40
CFR 372. 30 shall also be exenptions for determning the
amount emtted under this section.

(iv) The notice shall include:
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((A)) The nanme and CAS nunber (if applicable) of
the chem cal reported;

((B)) If the chemical identity is clained trade
secret under 40 CFR 372, a generic nane for the chem cal
as reported under 40 CFR 372.85(b)(11);

((©Q) A mxture conponent identity if the chem ca
identity is not known; and

((D)) An estimate of total air em ssions, in
pounds, for the relevant tinme period of DER generation.
Rel eases of |ess than 1,000 pounds may be indicated in
ranges.

(3) Certification Under Penalty of Law . Any Notice

and Certification of Generation submtted pursuant to
this subsection shall contain certification under penalty
of law by a responsible official of the generator source
of truth, accuracy and conpl eteness. This certification
shal|l state that based on information and belief forned
after reasonable inquiry, the statenents and information

in the docunent are true, accurate and conpl ete.

V. DER Use

(A) Tine of Acquisition . DER s may not be used unl ess

they are acquired by the user source before the
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conpl i ance period for which the specific DER s are to be
used.

(B) Sufficiency. The user source nust hold sufficient

DER s to cover its conpliance obligation at all tines.

(C Operating Permts .

(1) For sources subject to the requirenment to obtain
a permt under a Federally approved operating perm:t
program the permt, when issued or revised, shal
aut hori ze the use of DER s for conpliance purposes.

(2) The Notices of Intent to Use DER s and Notice
and Certification of Use shall be stored with the user
source's operating permt, if applicable.

(D) Environnmental Contribution . At the time of use, DER

users shall permanently retire ten percent of all DER s
dedi cated to that particular use. That is, the anount of
DER s required to denonstrate conpliance equals the
source's cal cul ated need divided by 0.9.

(E) Conpliance Calculation . The anmount of DER s needed

to denonstrate conpliance shall be the difference
bet ween- -

(1) The actual em ssions expressed in units of nass
or the alternative limt under which the source wll

operate, and
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(2) The all owabl e em ssions based on actual activity
| evel s expressed in units of nass.

(F) Notice of Intent to Use DER s

(1) Ceneral Rule. DER s may be used only if the

owner or operator of the user source submts to [ State
authority] a Notice of Intent to Use DER s. The Notice
of Intent to Use DER s shall be submitted at |east 30
days before the intended use period begins, and at | east
annually if the use period is greater than one year. The
Notice of Intent to Use DER s shall be made publicly

avai | abl e pursuant to section VII(B).

(2) Required Information . The Notice of Intent to
Use DER s shall include the follow ng information
submtted on [State form ]

(a) The nanme and | ocation of the user.

(b) The em ssions unit or application nane, the
permt or identification nunber (if applicable), and the
appl i cabl e pol | utant.

(c) The applicable State and Federal requirenents
that the DER s will be used to conply with and the
i nt ended use peri od.

(d) A copy of the Notice and Certification of

Ceneration submtted by the generator source to the
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St at e.

(e) The emi ssion quantification protocols that wll
be used to docunent the ampbunt of DER s needed to
denonstrate conpli ance.

(f) For each source subject to reporting toxic
chem cal releases for the Conmunity Ri ght-to-Know
provi si ons under 40 CFR part 372, the estinmated anount of
hazardous air pollutants expected to be emtted to the
air as the result of the use of the DER s to neet the
ot herwi se applicable requirenents. The estinmated anount
shal | i nclude expected em ssions increases and any
expected forgone em ssion reductions due to use of the
DER s instead of non-DER conpliance with otherw se
applicable requirenments. The sanme procedures shall be
followed as for the simlar requirenents under the Notice
and Certification of Generation (see section
V(O (2)(j))-

(G Notice and Certification of Use

(1) Ceneral Rule. The owner or operator of a user

source shall submt to [State authority] a Notice and
Certification of Use that contains the information
descri bed in paragraph (2) of this subsection within 90

days after the end of the use period or one year after
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t he begi nning of the use period, whichever is sooner.

The owner or operator of a user source shall provide the
required information for each increnent of DER s used
over a tine period not to exceed one year. The Notice
and Certification of Use shall be made publicly avail abl e
pursuant to section VII(B)

(2) Required Certification Information . The Notice

and Certification of Use shall include the follow ng
information submitted on [State form ]

(a) The nanme and | ocation of the owner or operator
of the user source.

(b) The date(s) on which the DER s were acquired.

(c) The anobunt of DER s used and the associ at ed
serial nunbers assigned by the [State authority]

(d) The use period.

(e) The applicable State and Federal requirenents
that the DER s were used to conply w th.

(f) The em ssions quantification protocols that were
used to calculate the amount of DER s required to
denmonstrate conpliance and docunentation for the
conpl i ance cal cul ati on under subsection (E) of this
secti on.

(g) A statenment that due diligence was nmade to
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verify that the DER s were not previously used, not
generated as a result of actions prohibited under this
regul ation or other provisions of |aw

(h) A statement that the DER s were not used in a
manner prohi bited under this regulation or other
provi sions of |aw.

(i) A copy of the relevant Notice and Certification
of Generation.

(j) For each source subject to reporting toxic
chem cal releases for the Community Ri ght-to-Know
provi sions under 40 CFR part 372, the estinmated anount of
hazardous air pollutants emtted to the air as the result
of the use of the DER to neet otherw se applicable
requirenents. The estimated anmount shall include
em ssions increases and any forgone em ssion reductions
due to use of DER s instead of non-DER conpliance with
ot herwi se applicable requirenments. The same procedures
shall be followed as the simlar requirenment under the
Notice and Certification of Generation (see section
V(O (2) (1)) -

(3) Any Notice and Certification of Use submtted
pursuant to this regulation shall contain certification

under penalty of law by a responsible official of truth,
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accuracy and conpl eteness. This certification shall
state that based on information and belief fornmed after
reasonable inquiry, the statenments and information in the
docunent and in referenced docunents attached are true,
accurate and conpl et e.

(H Use Limtations. DER s may not be used--

(1) Before acquisition by the user of the DER s;

(2) For netting or other nmeans to avoid the
applicability of NSR requirenents;

(3) For NSR offsets or conformty purposes unless
the requirenents of section | X are net;

(4) To neet Act requirenents for new source
performance standards (NSPS) under section 111; | owest
achi evabl e em ssion rate (LAER) standards under section
173(a)(2); best avail able control technol ogy (BACT)
standards under section 165(a)(4); hazardous air
pol | utant (HAP) standards under section 112; standards
for solid waste conbustion under section 129;
requirements for a vehicle inspection and nai nt enance
program under sections 182(b)(4) or (c)(3); requirenents
for an enployer trip reduction program under section
182(d) (1) (B); ozone control standards set under section

183; clean fueled fleet requirenments under section 246;
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not or vehicl e em ssions standards under section 202;
standards for nonroad vehicl es under section 213;
requirenments for reformnul ated gasoline under section
211(k); or requirenments for Reid vapor pressure standards
under section 211(h) and (i);

(5) State notor vehicle em ssion standards;

(6) To neet requirenents for one class of
tropospheric ozone precursor by using DER s generated in
a different class of tropospheric ozone precursors (e.g.,
NOx reductions may not be exchanged for VOC increases, or
Vi ce-versa);

(7) To neet requirenents during an ozone season
unl ess the DER was generated during an ozone season; or

(8) To neet requirenents contained in Title IV of
t he Act.

VI . Ceographic Scope of Trading

(A) Ceneral Rule.

(1) I'n using DER s, user sources nust conply with
the requirenents of this subsection (A and the
geographic limtations described in subsection (B)

(2) DER use nust be consistent with nodeling
anal yses contained in an approved SIP; however, each DER

use is not required to be supported by a nodeling
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anal ysis specific to such use.

(3) No provision of this section shall be construed
to authorize use of DER s in a manner that interferes
with any applicable requirenment of the Act.

(B) Geographic Scope .

(1) NOx DER's.

(a) NOx DER s nay be used in the sanme SIP nodeling
domai n in which they were generat ed.

(b) NOx DER s generated inside a nonattai nnment or
mai nt enance area may be used outside a nonattai nment
area, maintenance area, or nodeling domain.

(2) VOC DER's.

(a) VOC DER s nmay be used in a nonattai nnment or
mai nt enance area only if they were generated in the sane
nonatt ai nment or mai nt enance area.

(b) VOC DER s may be used in an attai nment area that
is not a naintenance area.

(c) VOC DER s generated inside a nonattai nnment or
mai nt enance area may be used outside a nonattai nment
area, maintenance area, or nodeling domain.

(O Interstate Trading. DER s may be used in a State

other than the State in which they were generated if

aut hori zed representatives of the two States approve a
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bi nding interstate agreenent that is approved by USEPA as
a SIP revision for each State, and that contains at | east
the followi ng provisions that apply to each DER use:

(1) The authority of the State where the generator
source is located agrees to provide the authority of the
State where the user source is located with all rel evant
i nformati on concerning the generator source and the DER
generation including, but not limted to, em ssion
l[imtations and permts issued to the generator source,
if any, as well as the Notice and Certification of
Ceneration and supporting docunmentation, in a tinely
manner ;

(2) The authority of the State where the user source
is located agrees to provide the state where the
generator source is located with all rel evant
information, including the Notice of Intent to Use DER s
and the Notice and Certification of Use and supporting
docunentation, in a tinely manner;

(3) The authority of the State where the generator
source in |located agrees to notify the authority of the
State where the user source is located as to whether the
DER has been used previously; and

(4) The authorities of the States where the user and
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generator sources are |located agree to enforce their

i ndividual State em ssion requirenents as nodified by any
valid em ssions trades.

VI1. Recordkeeping and Public Availability

(A) Recordkeeping . The generator source shall adequately

docunent the protocol and specific data by which a DER i s
guantified. Generator sources shall transfer all such
docunentation to any transferee at the tine that
ownership of a DERis transferred. The user source shal
docunent the protocol and specific data by which the
anount of DER s needed for conpliance was determ ned.

The user source shall maintain all relevant docunentation
for a mnimmof five years after a DER is used for
conpliance. Records shall be kept with at |east the sane

frequency as required for the underlying requirenent.

(B) Public availability . Al information submtted to
the State for conpliance with this rule shall be
available to the public under [insert relevant State | aw
pertaining to public availability of data] . This
i nformati on shall not be considered confidential business
i nformati on.

(1) The [State official] w Il nmake all notices

subm tted by sources pursuant to this rule available for
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public review. For sources with operating pernits, the
[State official] w Il attach copies of these notices to
the copy of the operating permt retained in the State

of fices. For sources that do not have operating permts,
the [State official] w Il make these notices available in
a simlar manner [Cte of State rule.]

(2) The sources shall nake all docunentation that
supports the notices submtted to the State as part of
this rule available to the public ("pursuant to
[applicable State regulation”, if applicable] ).

VI11. Protocol Devel opnent and Approval .

(A) Ceneral Rule. To quantify the anpbunt of DER s

generated and the anount needed for conpliance, sources
shal | use quantification protocols in accordance with the
requirenents of this section.
(B) Option 1: [Option 1 or Option 2 will be selected for
the final nodel rule.]

(1) If a USEPA-approved protocol exists for a given
application, it may be used.

(2) If a credit generator wi shes to deviate to sone
extent from an approved protocol, or devel op a new
protocol, the generator must do so in accordance with

gui dance set forth by USEPA. The USEPA approval need not
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be obtained in advance, however, USEPA reserves the right
to reject the protocol and any resulting credits whether
or not the protocol was foll owed.

(B) Option 2: [Option 1 or Option 2 wll be selected for
the final nodel rule.]

(1) If an EPA-approved quantification protocol
exists for a given application, it nust be used.

(2) If acredit generator wi shes to deviate to sone
extent from an approved protocol, the credit generator
nmust obtai n advance approval from USEPA

(3) If an approved protocol does not exist, a new
protocol shall be designed with the participation of
affected parties according to a gui dance set forth by
USEPA. The USEPA approval need not be obtained in
advance, however, USEPA reserves the right to reject the
protocol and any resulting credits whether or not the
prot ocol was foll owed.

(C Protocols nmust contain nethods that are credible,
wor kabl e, enforceabl e, and replicable and nust include
each of the follow ng el enents:

(1) A description of the calcul ation nmethods used
for determ ning the reductions achieved by the em ssions

controls as inplenented;
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(2) Estimates of the accuracy of the appropriate
USEPA test nethod, if available, not to exceed sone given
val ue;

(3) A description of the recordkeepi ng programt hat
permts verification of production, materials used, and
use of control equipnent;

(4) The USEPA test nethods where avail able; and

(5) Arequirenent for conplete, verifiable records
on production, materials used and use of control
equi pnent .

(D) A protocol may contain the follow ng:

(1) Em ssion quantification nethods contained in an
appl i cabl e Federal |y approved operating permt; or

(2) Em ssion quantification nethods approved in the
appl i cabl e SIP.
| X. DER Use for NSR and Conformty Purposes.

(A) Ceneral Rule. Al DER s used to

(1) Meet NSR offset requirenents shall conply with
the requirenents of section 173 of the Act and 40 CFR
51.165(a) including the requirenents of subsection (B) of
this section.

(2) Meet conformty requirenents shall conply with

40 CFR part 51, subparts T and Wand part 93 subparts A
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and B.

(B) Specific Requirenents for NSR

(1) The State nust approve the use of specific DER s
that cover at a minimum 1l year of operation of the new or
nodi fied source in the NSR permt.

(2) The NSR permt nust contain an enforceable
requirement that the source obtain at |east one
addi ti onal year of offsets before continuing operation in
each subsequent year.

(3) The NSR permt nust contain an enforceable
comm tment that before receiving any operating permt or
permt renewal, the operating permt nust contain an
enforceabl e condition that the source nust obtain offsets
for each subsequent year before continuing to operate in
each subsequent year.

X. Program Audits.

(A) Beginning no later than [insert the next ROP

m | estone year or date 3 years after State adoption of
this rule] and at |east every 3 years thereafter
(coinciding with the periodic inventory submttals

requi red under section 182 of the Act), the [ State
authority] shall audit this programto evaluate at a

m ni mum the follow ng program el enents
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(1) Amount and timng of em ssion reductions (e.qg.,
DER s used conpared to DER s generated in a given year or
ozone season);

(2) Conpliance by generators and users;

(3) The effect of the programon tenporal and
spatial assunptions in the attai nnent denonstration, and
ROP pl ans;

(4) The effects of renedial neasures, if applicable,
i mpl emented as a result of previous audit findings.

(5) The effects on toxic em ssions from operation of
this rule.

(B) As determned by the [State authority] , the [ State

authority] shall institute renedial neasures to the

extent necessary.

(C The audit data and results shall be conpl et ed,
submtted to USEPA, and avail able for public inspection
within one year after the audit begins.

Xl . Enforcemnent.

(A) Conpliance Burden

(1) The DER user source is responsible for assuring
that the generation and use of DER s conply with this
rul e.

(2) The DER user source (not the enforcing
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authority) bears the burden of proving that DER s used
are valid and sufficient and that the DER use neets al
applicable requirements of this rule. The DER user
source is responsible for conpliance with its underlying
obligations. In the event of enforcenent against the
user source for non-conpliance, it shall not be a defense
for the purpose of determining civil liability that the
user source relied in good faith upon the generator
source's representations.

(B) Violation Day Definition for User Source Excess

Em ssions. Section 113(b) of the Act authorizes a
maxi mum civil penalty of $25,000 per day for each
violation. For purposes of this regulation, the nunber
of days of violation associated with inproper DER use or
i nsufficient DER quantity shall be the nunber of
consecutive days with insufficient DER quantity after
taking into account DER s used to offset excess eni ssions
(converted to units of mass) on a consecutive day basis.
If a user is unable to docunent actual em ssions rate on
a daily basis, the nunber of days of violation shal

i nclude every day since the beginning of the use period
during which there was insufficient DERs. Failure to

keep adequate records is equivalent to a | ack of
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credi tabl e DER s.
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